Allegiance. 9 Barnette is one of Justice Robert Jackson's most famous and significant opinions. The case sits at the intersection of the First Amendment's speech and religion clauses, as the plaintiffs were Jehovah's Witnesses with a religious objection to the compelled pledge. The case arose in the midst of the patriotic fervor of World War II, brought by members of an historically oppressed religious minority. 10 The program, held at FIU College of Law in October 2018, 11 divided perfectly. Panel I focused on Barnette's historical context and the time period in which the case arose. 12 Panel II focused on Barnette as text and the best way to read and interpret Jackson's words. 13 Panel III focused on Barnette's modern context, its continued relevance, and its prominent role in three decisions from the Supreme Court's October Term 2017.
14 John Q. Barrett, the leading scholar on Robert Jackson, delivered a keynote address exploring Jackson's life and how it lead him to Barnette. 15 Barnette is known for several things. It established a First Amendment liberty against compelled expression, protecting individuals against being compelled to utter government-mandated, -approved, or -certified messages. It introduced the First Amendment into the mix of patriotic speech, symbols, and rituals-the American flag, other flags, the Pledge, and the national anthem. It is a wonderful piece of prose, one of the Court's great pieces of First Amendment writing (along with Justice Brandeis' concurring opinion in Whitney v. California, 16 which one scholar labeled the "most important essay ever written" on the meaning of the First Amendment). 17 And it was one of the first cases in which the Court upheld the First Amendment claim of right, moving lyrical defenses of the freedom of speech into the majority and out of dissents and concurrences. The timing of this anniversary celebration of Barnette was fortuitous because Barnette is back. Its principles are again in the courts and in the fore of political, public, and judicial debates. Its principles are increasingly contested, disputed, and litigated. And its principles are wielded towards different political, ideological, and historical valances.
This symposium captured each of these, as do the articles that follow in this issue of FIU Law Review. Murphy had announced in a separate dissent that they had been wrong in Gobitis. The historical context also had changed. In 1940, Europe was at war but the United States was not; it skirted the edges of the conflict in the face of a strong "America First" movement, reluctance to join another foreign war, and fear of Nazi spies drawing the U.S. into the conflict. By 1943, the United States was in the war, the tide was turning in the Allies' favor, and fears of a Nazi Third Column had subsided.
I. THE ROAD TO BARNETTE

22
Gobitis' 8-1 majority rejecting the First Amendment claim became a 6-3 majority accepting the claim and protecting the right of the plaintiffs to optout of the pledge. Jackson wrote for the Court; Black concurred, joined by Douglas, to explain the change of heart; 23 Murphy did the same. 24 Roberts and Reed announced simply that they adhered to the views expressed in Gobitis. 25 Only Frankfurter wrote a full dissent.
26
Jackson emphasized two points. The salute and participation in the flag ritual represent a form of utterance, one requiring affirmation of belief and state of mind. 27 And the freedom to opt-out that the students asserted did not collide with the rights of others; the opting-out Witnesses did not prevent anyone who wanted to salute the flag or recite the pledge from doing so. The only collision was between the right of the individual and the authority of government to compel compliance for its own sake.
28
Jackson's opinion is known for several rhetorical flourishes in defense of the First Amendment and its freedoms. Five are worth noting: National unity as an end which officials may foster by persuasion and example is not in question. The problem is whether under our Constitution compulsion as here employed is a permissible means for its achievement.
29
That is, government can take steps to create a nation and to build unity through its rhetoric; it may not do so by compelling adherence to those views. 22 Blasi & Shiffrin, supra note 9, at 112. 23 Barnette, 319 U.S. at 643 (Black, J., joined by Douglas, J., concurring). 24 Id. at 644 (Murphy, J., concurring). 25 Id. at 642-43 (Robert and Reed, JJ., stating the opinion that the judgment below should be reversed). 26 Id. at 646 (Frankfurter, J., dissenting). 27 Id. at 632. 28 Id. at 630-31. 29 Id. at 640.
The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the courts.
30
This responded to Frankfurter's dissent here and his majority opinion in Gobitis, both of which urged judicial deference to the decisions and policies of majoritarian branches of government.
31
To believe that patriotism will not flourish if patriotic ceremonies are voluntary and spontaneous instead of a compulsory routine is to make an unflattering estimate of the appeal of our institutions to free minds.
32
A person gets from a symbol the meaning he puts into it, and what is one man's comfort and inspiration is another's jest and scorn.
33
If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.
34
The final statement is the opinion's most famous (and gives the symposium its title). It also is only partially true. Government and government officials can prescribe orthodoxy in politics, nationalism, and other matters. But government may not do so by compelling citizens to utter or represent agreement with that orthodoxy.
II. BARNETTE AND THE FLAG
Barnette has been a key precedent in other constitutional disputes over the flag. The Court cited and quoted it in cases arising from convictions for burning or otherwise defacing an American flag. In establishing First Amendment protection for flag desecration in Texas v. Johnson, Justice Brennan emphasized the expressive nature of the flag and the act of 30 Id. at 638. 31 Id. at 646, 648 (Frankfurter, J., dissenting); see also Minersville Sch. Dist. v. Gobitis, 310 U.S. 586, 598 (1940) . 32 Barnette, 319 U.S. at 641. 33 Id. at 632-33. 34 Id. at 642.
utterances associated with it; he quoted in full Jackson's language about national unity as an end fostered by persuasion rather than compulsion and the homage to the "fixed star in our constitutional constellation." 35 The Court did the same in Spence v. Washington in reversing a conviction under a state state statute prohibiting the placement of figures or images on an American flag.
36
Controversies over the flag, pledge, anthem, and related patriotic symbolism arise periodically. Even with Barnette, a story often surfaces in which a public-school student is sanctioned or singled out for exercising his rights under Barnette to opt-out of the pledge.
In 2009, a lawsuit was filed against the New York Yankees by two fans who were evicted from Yankee Stadium when they attempted to leave their seats during the playing of "God Bless America" during the Seventh-Inning Stretch, in violation of a team policy established after 9/11. The lawsuit settled, with the Yankees agreeing not to prohibit fans from moving during the song.
37
In 2010, Mississippi Judge Talmadge Littlejohn held in contempt of court an attorney who failed to recite the pledge at the beginning of court proceedings, as was the judge's courtroom practice; Littlejohn jailed the attorney for five hours until rescinding the contempt citation. The Mississippi Commission on Judicial Performance recommended that Littlejohn be reprimanded and assessed $ 100 in costs, a sanction the Supreme Court of Mississippi affirmed. 38 The most recent controversy, ongoing since 2015, involves Colin Kaepernick and several NFL players kneeling during the pre-game playing of the national anthem. The issue took on national consequence in fall 2017, when President Trump turned it into a political football, repeatedly calling on the NFL to cut or suspend players who did not stand at attention for the anthem on the field. 39 Vice President Pence flew to a game in Indiana specifically to watch some players kneel and then to immediately leave the stadium to protest their doing so. 40 Justice Ginsburg got involved; asked about the protests during a book event, she described the actions as "dumb" and "disrespectful," while conceding their right to protest "if they want to be stupid." 41 One fan unsuccessfully sued the New Orleans Saints, claiming intentional infliction of emotional distress from kneeling players injecting politics into his football. 42 A bill in Indiana would have required the Indianapolis Colts to refund ticket costs for any fan who complained about protesting players prior to the end of the first quarter of the game. 43 In spring 2018, the NFL unilaterally imposed a new policy requiring players to stand on the field or remain in the locker room during the anthem, before withdrawing that policy several days later in the face of public complaints and the threat of a union grievance. 44 Meanwhile, unable to find a team to sign him, Kaepernick filed a collusion grievance, alleging that owners had agreed not to sign him in retaliation for his protest. Evidence emerged in that proceeding that owners were scared of crossing the President, who had contacted several of them, urged them to stop the players from protesting, and insisted that criticizing the "disrespectful" protesting players was a "winning issue" for him. Kaepernick and the NFL settled for an undisclosed amount in early 2019. 45 The NFL and other controversies expose two things. One is the flag's shifting messages. The flag, pledge, and anthem are not about the United States or its government or society. Beyond Kaepernick's grievance, the NFL protests and the league's efforts to stop them has not triggered litigation because neither the NFL nor its teams are state actors. The assumption in conversations around Kaepernick, however, is that players have a First Amendment liberty to optout and that the NFL violates the First Amendment but for the lack of state action. I want to test that assumption with a hypothetical in which state action is clearly present. 46 Imagine that the head of a government agency (a county Recorder of Deeds or the supervisor of a DMV office) announces that each workday would begin ten minutes before doors open with employees standing together at attention, reciting the pledge, and singing "America, the Beautiful." The supervisor explains that the ceremony, song, and recitation remind public employees of their obligations to enforce and defend the Constitution and of their obligations as public servants to provide for the needs of the people who enter the office. Can an employee who wishes to opt-out be fired or otherwise disciplined?
Two doctrinal points are clear. The Supreme Court has declared invalid the use of loyalty oaths as a condition of public employment. 47 And several lower courts, in cases from the 1970s, held that public-school teachers cannot be compelled to recite or lead the pledge, extending Barnette to employees. 48 The The open question is how Garcetti translates when the government employer compels an employee to speak as part of her job as opposed to prohibiting her from speaking as part of the job. The key is the existence of a civilian or private analogue to the employee speech. If the compelled speech is the same or analogous to speech the government might compel from a member of the public, then the employee is not compelled to speak as part of the job. If the compelled speech is unique and only could be engaged in by a public employee in the course of performing her public duties, she is compelled as part of the job and Garcetti defeats the First Amendment claim. Two cases illustrate the issue.
In Jackler v. Byrne, 51 a probationary police officer was fired for refusing to file a false report and refusing to testify falsely as part of a departmental investigation of officer misconduct. The Second Circuit held that Garcetti did not control because giving testimony and evidence is something that members of the public can and often do, not something unique to a public employee. Government officials could attempt to compel a member of the public to testify falsely in some proceeding, action that would violate the First Amendment. 52 In attempting to compel the police-officer plaintiff to do the same, officials compelled him to speak as a citizen.
In contrast stands Miller v. Davis, 53 an action arising from the refusal of the clerk of Rowan County, Kentucky to issue marriage licenses to same-sex couples following the Supreme Court's decision in Obergefell. Several couples sued Davis for violating the Fourteenth Amendment; Davis defended in part that issuing the license was expressive and that compelling her to do so violated her freedom of speech. 54 The district court rejected the defense; there was no civilian or private analogue to issuing a marriage license, thus in issuing the license she was compelled to speak only as a government employee and enjoyed no First Amendment protections under Garcetti.
55
The second doctrinal shift occurred in 2018 with Janus v. AFSCME, 56 where the Court held that the First Amendment was violated where nonunion-member public employees were compelled by state law to pay agency fees to the Union to cover collective bargaining and other activities 50 Garcetti v. Ceballos, 547 U.S. 410, 421-22 (2006 benefitting non-members. 57 Janus rests on that distinction between restrictions on speech of employees-as-employees and compulsions of speech of employees-as-employees, suggesting that employees enjoy greater protections against speech compulsions than against enforced silence. Justice Alito's majority opinion quoted Barnette for the proposition that "'involuntary affirmation' of objected-to beliefs would require 'even more immediate and urgent grounds' than a law demanding silence."
58 Justice Kagan's dissent emphasized this anomaly-government can stop employees from speaking but cannot compel them to speak, even in furtherance of the same employment-related goals of workplace peace and order. 59 I do not provide an answer to this hypothetical or to the NFL problem (state action aside); the solution turns on four issues related to Barnette and its connection to these later employee-speech cases.
First is how courts reconcile Janus and Garcetti-whether government can compel job-related speech as easily as it can restrict it or whether employees enjoy greater protection against compulsions, even as part of their official job functions.
Second is how to understand what the objecting players or employees are doing by kneeling or sitting during the anthem or pledge. Are they opting out of the government message, avoiding a speech compulsion? Or are they engaging in affirmative expression of their own? To the extent there is a distinction, it could determine whether a case falls on the Garcetti or Janus side of the employee-speech line. Perhaps it does not matter. The First Amendment protects "symbolic counter speech," in which a protester uses a symbol or ritual to protest that ritual, collapsing the line between expressing one's own message and opting-out of the government's message. 60 Different protesters have presented different messages by opting out. Kaepernick framed his kneeling as protesting police violence against the AfricanAmerican community, while a group of University of Mississippi basketball players in 2019 kneeled in response to an ongoing pro-Confederacy rally on campus, framing it as a protest against racism and hate groups. 61 Third is how much deference a court gives to the NFL or the government in defining the job and what constitutes part of the job. The head of my hypothetical government office believes the pledge is essential to reminding employees of their public and constitutional obligations. The NFL has (infamously) made patriotism and support for the military a staple of the league and its games and would argue that player participation is essential to that message. 62 Fourth is whether, under Garcetti, there is a private or citizen analogue to the pledge and to patriotic songs and rituals. Is patriotic ritual something that government could try to impose on private people as on government employees? That is, is compelling a patriotic ritual akin to testifying and giving false evidence, something government could attempt to impose on a citizen, such that the objecting employee acts as a citizen? Or is it akin to issuing marriage licenses, such that she acts only as a public employee when compelled to participate in the ritual?
III. COMPELLED EXPRESSION IN 2018
The timing of this symposium was fortuitous because of the rebirth of compelled expression as a subject of First Amendment debate. The diamondanniversary year saw the Court tackle three cases in which Barnette and compelled expression formed the core of the argument, if not the resolution.
The first was Janus.
The second was National Institute of Family & Life Advocates v. Becerra.
63 Plaintiffs were crisis pregnancy centers, clinics operated by antichoice organizations that provide counseling and medical services for pregnant women, but without mentioning or providing the option of abortion. California imposed two sets of regulations-licensed clinics were required to post information about free and low-cost abortion services available from the State, while unlicensed clinics were required to post information in advertisements and other places that they were not licensed to provide medical services. 64 A 5-4 Court declared California's regulations invalid. The Court applied strict scrutiny, declining to apply a lower level of scrutiny because the regulated speakers were medical professionals. 65 The Court emphasized the under-inclusiveness of the regulations and that California had other means to disseminate information about available services without compelling the centers to utter the government's objectionable message.
The third, and highest-profile, was Masterpiece Cakeshop v. Colorado Civil Rights Commission, 67 involving application of a state publicaccommodations law (prohibiting discrimination because of sexual orientation) to a baker who refused to make a custom cake for a same-sex wedding. 68 This case was the centerpiece for all papers on the Modern Context panel. 69 The case was briefed, argued, and commented on in free-speech terms. Parties, amici, and commenters debated whether a cake is expressive; whether a baker is different than other wedding vendors, such as photographers; whether it matters whether the cake is bespoke or contains a written message; and who sends the message. But the Court resolved the case on narrower, religious grounds-seizing on stray comments by one Commission member, the Court found that the decision sanctioning bakery owner Jack Phillips was tainted by religious animus. 70 But the dispute over Phillips' practices and these broader issues is not over. Several months after the Supreme Court's decision, a new customer filed a new complaint with the Commission when Phillips refused to bake a cake celebrating the anniversary of the customer's male-to-female transition. 71 Phillips filed a § 1983 action in federal court, seeking damages and an injunction halting the new Commission proceeding. 72 The Court thus resolved three compelled-expression (or compelledexpression-adjacent) cases, resolving all in favor of the party asserting the First Amendment right. We may wonder why there has not been more celebration of Barnette and the First Amendment.
First, Barnette emphasized that the case involved no collision of rights. The Jehovah's Witness students' right to opt-out did not collide with the rights of others to engage with the flag; the only collision was between government authority and individual right. But the 2018 cases did involve such collisions-with the rights of customers denied service at the cake shop, with the rights of women denied full and honest information about reproductive health.
Second, Barnette may be a victim of what Jack Balkin labels the "ideological drift" of the First Amendment, 73 in which the political right has discovered the freedom of speech as a source of liberty, while the political left has made the freedom of speech secondary to other values, such as equality and women's rights. Modern commentators have converted Balkin's idea into the critique of "weaponizing the First Amendment," in which claimants wield free speech to stop or undermine economic and regulatory policy. 74 Justice Kagan dropped the term in her Janus dissent. 75 Erica Goldberg argues in this volume that Barnette "codes as a leftleaning case"-the Court protected a marginalized and oppressed minority group and resisted right-wing pushes to enforce patriotic orthodoxy in time of war. And Barnette as precedent has been used to liberal ends such as protecting flag burning 76 and allowing Jehovah's Witnesses to cover license plates. 77 But Janus and Becerra (and the free speech arguments in Masterpiece) wielded Barnette to different ideological ends, with the prevailing speakers seeking to avoid the compulsion to espouse left-leaning views.
Goldberg describes recent cases as examples of "good orthodoxy," in which government does not command people to respect its authority, but seeks to protect historically marginalized groups:
Governments trying to remedy the effects of systemic bigotry, which contributes to accumulated disadvantages and socio-cultural biases, do so both by changing their own treatment of these groups and by prohibiting private individuals from engaging in certain types of discrimination. These measures are then applied in ways that some now argue stifle their rights and interfere with the important right to express dissenting and counter-cultural opinions. 78 The competing sides of the Becerra Court debated that line between good and bad orthodoxy. Justice Kennedy wrote a concurring opinion joined
